




















c.

The Contractor’s Representative is:

Selden Houghton, President
Vermont Rail System

One Railway Lane
Burlington, VT 05401
(802) 658-2550
shoughton@vrs.us.com

The Operation Manager is:

Shane Filskov, Vice President and General Manager
Vermont Raii System

One Railway Lane

Burlington, VT 05401

(802) 658-2550

1.5, COMPLIANCE BY CONTRACTOR WITH LAWS AND REGULATIONS/
EQUAL EMPLOYMENT OPPORTUNITY.

1.5.1

1.5.2

153

In connection withtf ~ fc ant  of the Service, the Contractor shall comply
with all statutes, laws, regulations, and orders of federal, state, county or municipal
authorities with appropriate jurisdiction which impose any obligation or duty upon
the Contractor, including, but not limited to, civil rights and equal opportunity laws.
In addition, the Contractor shall comply with all applicable copyright laws.
Notwithstanding the above, no part of this Operating Agreement shall be
considered a waiver by Contractor of rights conferred upon rail carriers by federal
law or the jurisdiction and authority of the Surface Transportation Board.

During the term of this Agreement, the Contractor shall not discriminate against
employees or applicants for employment because of race, color, religion, creed,
age, sex, gender identity, disability, sexual orientation, national origin, or military
status and wil] take affirmative action to prevent such discrimination.

If this Agreement is funded in any part by monies of the United States, the
Contractor shall comply with all the provisions of Executive Order No. 11246
(“Equal Emplovment Opportunity™), as supplemented by the regulations of the
United $ P " Labor (41 T F.R. Part 60), and with any rules,
regulations and guidelines as the State of New Hampshire or the United States issue
to implement these regulations. The Contractor further agrees to permit the State or
United States access to any of the Contractor’s books, records and accounts for the
purpose of ascertaining compliance with all rules, regulations and orders, and the
covenants, terms and conditions of this Agreement.
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1.6. PERSONNEL.

1.6.1

1.6.2

The Contractor shall at its own expense provide all personnel necessary to perform
the Service. The Contractor warrants that all personnel engaged in the Service shall
be qualified to perform the Service, and shall be properly licensed and otherwise
authorized to do so under all applicable laws.

Unless otherwise authorized in writing, during the term of this Agreement, and for
a period of six (6) months after the Completion Date, the Contractor shall not hire,
and shall not permit any Subcontractor or other person, firm or corporation with
whom it is engaged in a combined effort to perform the Service to hire, any person
who is a State employee or official, who is materially involved in the procurement,
administration or performance of this Agreement provided that the hiring of any
such person as a result of a response to any general solicitation for employment
through an untargeted advertisement made in the ordinary course of business shall
not constitute a breach of this provision. This provision shall survive termination
of this Agreement.

1.7.  EVENT OF DEFAULT/REMEDIES.

1.7.1

1.7.2

Any one or more of the following acts or omissions of the Contractor shall
constitute an event of default hereunder (“Event of Default™):

a. failure to perform the Service satisfactorily or on schedule as reasonably
determined by the Contracting Officer;

b. failure to submit any report required hereunder; and
c. failure of the Contractor to maintain the records required hereunder, or to permit
access thereof’,

d. failure to pay the User Fee to the State as required hereunder; and/or

e. failure to perform any other covenant, term or condition of this Agreement.

Upon the occurrence of any Event of Default, the State may take any one, or more,

or all, of the following actions:

1.7.2.1 Give the Contractor a written notice specifying the Event of Default and
requiring it to be remedied within thirty (30) days from the date of the
notice; and if the Event of Default is not timely remedied, terminate this
Agreement, effective two (2) days after giving the Contractor written notice

of termination;

1.7.2.2 Treat this Agreement as breached and pursue any of its remedies at law or
in equity, or both.
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1.9.

110,

TERMINATION OF AGREEMENT.

1.8.1 In the event this Agreement is terminated for any reason prior to the Completion
Date, the Contractor shall comply with Section 1.2.3 and deliver to the Contracting
Officer, not later than fifieen (15) days after the date of termination, a Termination
Report.

1.8.2 Except pursuant to the Force Majeure provisions of Section 3.6.1, if at any time
after the Effective Date the Contractor conducts Service for fewer than twelve (12)
days during an Operating Year for the first three (3) Operating Years, or for fewer
than thirty-six (36) days for the remaining Operating Years, the State may terminate
the Agreement.

1.8.3 Intheeventofat inationore _ ration of this Agreement, the Contractor agrees
that it shall, at its sole ¢xpense, obtain the necessary approvals from the STB to
discontinue operations and tum over operating authority to a new railroad operator.

CONTRACTOR’S RELATION TO THE STATE.

1.9.1 In the performance of this Agreement the Contractor is in all respects an
independent contractor and is neither an agent nor an employee of the State.
Neither the Contractor nor any of its officers, employees, agents or members shall
have: hority to bind the State or receive any benefits, workers’ compensation or
other emoluments provided by the State to its employees.

TAXES AND UTILITIES.

1.10.1 All applicable railroad or corporate taxes assessed by the State of New Hampshire,
including those specified in New Hampshire RSA 72 and RSA 82, or the Federal
Government as a result of this Agreement are the responsibility of the Contractor.

1.10.2 The Contractor shall be responsible for arranging and paying for any and all utility
services, including but not limited to water, gas, and electricity, required for the
Facilities during the term of this Agreement,

1.10.3 The Contractor shall not deduct from the User Fee payments to the State any costs
for taxes and:or utilities paid by the Contractor.

ASSIGNMENT/DELEGATION/SUBCONTRACTS.

1.11.1 The Contractor shall not assign, or otherwise transfer any interest in this Agreement
without the prior written consent of the Contracting Officer. For purposes of this
paragraph, a Change of Control shall constitute an assignment. “Change of Control”
means (a) merger, consolidation, or a transaction or series of related transactions in
which a third party, together with its affiliates, becomes the direct owner of fifty
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percent (50%) or more of the voting shares or similar equity interests, or combined
voti.  yower of the Contractor, or (b) the sale of all or substantially all of the assets
of the Contractor.

[.11.2 None of the Service shall be subcontracted by the Contractor without the prior
written consent of the Contracting Officer. For the purposes of this Agreement, the
Contractor need not seek the prior written consent of the Contracting Officer for
the following affiliate of Contractor: Vermont Railway, Inc. The State is entitled to
copies of all subcontracts and assignment agreements and shall not be bound by
any provisions contained in a subcontract or an assignment agreement to which the
State is not a party.

1.12. INDEMNIFICATION.

1.12.1 Unless otherwise exempted by law, the Contractor shall defend, indemnify and hold
harmless the State, its agencies, officers and employees, from and against any and
all claims, demands, losses, liabilities, penalties, fines, judgments, awards, and
costs for any personal injury or property damages, or other claims asserted against
the State, its agencies, officers or employees, by or on behalf of any person, on
account of, based or resulting from, arising out of (or which may be claimed to arise
out of) the acts or omissions of the Contractor, its employees, lessees, or
Subcontractors, including but not limited to negligence, reckless or intentional
conduct. The State shall not be liable for any costs incurred by the Contractor
anising under this Section 1.12.1. Notwithstanding the foregoing, nothing herein
contained shall be deemed to constitute a waiver of the sovereign immunity of the
State, which immunity is hereby reserved to the State. This covenant shall survive
the termination of this Agreement.

1.13. INSURANCE.

1.13.1 ...e Contractor shall, at its sole expense, obtain d maintain in force, and shall
require any Assignee to obtain and maintain in force, the following insurance:

A. Railroad Comprehensive Liability and Contractual Liability Insurance shall be
purchased with the State named as an Additional Named Insured by Contractor
in the following amounts, with a maximum SIR of One Hundred Thousand
Dollars ($100,000):

i. Five Million Dollars ($5,000,000) for normal freight service

ii. Seven Million Dollars ($7,000,000) if hazardous materials are shipped,
each occurrence.

B. Commercial Automobile Liability Insurance covering all motor vehicles
including owned, hired, borrowed, and non-owned vehicles. Limits of Liability:
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1.14,

$1,000,000 Combined Single Limit for bodily Injury & Property Damage. This
provision shall apply equally to approved Subcontractors.

. Inaccordance with RSA 28]-A, and subject to the exception for certain railroad

employees described in RSA 281-A:2, Vi(a), the Contractor shall maintain, and
require any Subcontractor or assignee to secure and maintain, payment of
Workers’ Compensation in connection with activities which the person
proposes to undertake pursuant to this Agreement. The State shall not be

ponsit for; 'ment of any Workers® ~ ympensation premiums or for any
other claim or benefit for Contractor, or any Subcontractor or employee of
Contractor, which might arise under applicable State of New Hampshire
Workers’ Compensation laws in connection with the performance of this
Agreement. Where applicable, Federal Employer Liability Act Coverage
Endorsement shall be included.

. Poltution Liability Insurance issued to and covering the liability of the

Contractor arising out of the pollution or impairment of the environment,
including costs of investigation and clean-up, caused by or relating to the
Contractor’s performance of services under this Agreement. Coverage under
this policy (or policies) shall have limits of liability not less than $1,000,000
per occurrence.

. Contractor shall require approved subcontractors to obtain and maintain in force

Comprehensive Liability and Contractual Liability Insurance, with the State
named as an Additional Named Insured. Coverage under this policy (or
policies) shall have limits of liability not less than $1,000,000 per occurrence
and $2,000,000 in the aggregate, and shall include Railroad Endorsement CG
2417 or its juivalent where appropt :. The State of New Hampshire, its
agencies, and its agents and employees shatl be named as additional insureds.

1.13.2 The policies described in Section 1.13 herein shall be on policy forms and
endorsements issued by insurers authorized to conduct business in the State of New
Hampshire and in accordance with any statutes or rules governing said insurers.

1.13.3 The Contractor shall furnish to the Contracting Officer a certificate(s) of insurance
for all insurance reauired under this Agreement. The Contractor shall also furnish
to the Contracting fficer, or her successor, certificate(s) of insurance for all
renewal(s) of insurance required under this Agreement no later than ten (10) days
prior to the expiration date of each insurance policy. The certificate(s) of insurance
and any renewals thereof shall be attached and are incorporated herein by reference.

WAIVER OF BREACH.

[.14.1 No failure by either Party to enforce any provisions hereof after any Event of
Default shall be deemed a waiver of its rights with regard to that Event of Default,
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1.1S.

1.16.

L17.

1.18.

or any subsequent Event of Default. No express failure to enforce any Event of
Default shalt be deemed a waiver of the right of either Party to enforce each and all
of the provisions hereof upon any further or other Event of Default on the part of
either Party.

NOT

1.15.1 Any notice by a party hereto to the other party shall be deemed given when received
(or upon attempted delivery if delivery is not accepted). Such notices shall be in
writing and sent by registered or certified mail (return receipt requested) with the
United States Postat Service addressed to the Parties at the following addresses:

To the State: Railroad Planner
New Hampshire Department of Transportation
Bureau of Rail & Transit
PO Box 483
Concord, NH 03302-0483

To the Contractor:  Selden Houghton, President
Vermont Rail System
One Railway Lane
Burlington, VT 0540]
(802) 658-2550

AMENDMENT.

1.16.1 This Agreement may be amended waived or discharged only by an instrument in
writing signed by the Parties hereto and only after approval of such amendment,
waiver or discharge by the Governor and Executive Council of the State of New
Hampshire.

CONSTRUCTION OF AGREEMENT AND TERMS.

1.17.1 This Agreement shall be governed, interpreted, and construed in accordance with
the laws of t ate of New Hampshire, and is binding upon and inures to the
benefit of the Parties and their respective successors and assigns. The wording used
in this Agreement is the wording chosen by the Parties to express their mutual
intent, and no rule of construction shall be applied against or in favor of any party.
Any actions arising out of this Agreement shall be brought and maintained in New
Hampshire Superior Court which shall have exclusive jurisdiction thereof.

THIRD PARTIES.

1.18.1 The Parties hereto do not intend to benefit any third parties and this Agreement
shall not be construed to confer any such benefit.
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1.19.

1.20.

1.21.

.22.

2.1

HEADINGS.

1.19.1 The headings throughout this Agreement are for reference purposes only, and the
words contained therein shall in no way be held to explain, modify, amplify, or aid
in the interpretation, construction, or meaning of the provisions of this Agreement.

DISPUTE RESOLUTION.

1.20.1 The Contracting Officer shall be the State’s representative. In the event of any
dispute conceming this Agreement, the interpretation of this Agreement and the
resolution of any disputes by the Contracting Officer shall be final for the State but
not Contractor.

SEVERABILITY.

1.21.1 In the event any of the provisions of this Agreement are held by a court of
competent jurisdiction to be contrary to any state or federal law, the remaining
provisions of this Agreement will remain in full force and effect.

ENTIRE AGREEMENT.

1.22.1 This Agreement, which may be executed in a number of counterparts, each of which
shall be deemed an original, constitutes the entire Agreement and understanding
between the Parties, and supersedes all prior Agreements and understandings
relating hereto.

ARTICLE 11 - PHYSICAL DESCRIPTION

PHYSICAL DESCRIPTION. The Facilities consists of the state-owned portion of the
Concord-Lincoln Railroad Line, as more particularly described as follows:

I ag all the property of every kind and d ription, real, personal and mixed that was
acquired by the State of New Hampshire from the Boston and Maine Corporation, Debtor,
and owners unknown by condemnation as described in the Declaration of Taking filed with
the Merrimack County Superior Court dated October 30, 1975, as amended by Order of
the Merrimack County Superior Court dated February 27, 1980, and any other amendments
thereto, and recorded at the Merrimack County Registry of Deeds on February 29, 1980,
Book 1336, Pages 893 through 904, the Belknap County Registry of Deeds, Book 786,
Pages 69-80, and the Grafton County Registry of Deeds, Book 1393, Pages 586-597, and
said demised property being located in the Cities of Concord, Franklin and Laconia and
tt Towns of Canterbury, Northfield, Tilton. Belmont, Gilford, Meredith, New Hampton,
Ashland, Bridgewater, Plymouth, Campton, ..;omton, Woodstock and Lincoln, Counties
of Merrimack, Belknap and Grafton; on file in the records of the New Hampshire
Department of Transportation, Bureau of Rail & Transit. Also, being ali the property and
of every kind and description, real, personal and mixed acquired by the State of New
Hampshire Department of Transportation from the Boston and Maine Corporation by
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2.2

23

2.4

Release - :ed and recorded on November 24, 1998, in the Mi  nack County Registry of
Deeds, Book 2128, Pages 1749 to 1753, and said demised property located in the City of
Concord, County of Merrimack; on file in the records of the New Hampshire Department
of Transportation, Bureau of Rail & Transit. Said property specific to this Agreement
includes all real property, railroad and other fixtures and devices on the railroad corridor
formerly owned by the Boston and Maine Corporation, from MP C 0.58 (Engineering
Station 25+69.4), in Concord to MP C 21.90 (Engineering Station 1152+07) in Tilton, as
shown on the plans of Federal Valuation Survey dated June 30, 1914, Section 21, Sheets
36 to 57, on file in the records of the New Hampshire Department of Transportation,
~ areau of Rail and Transit.

Said property specific to this Agreement includes all real property, railroad and other
fixtures and devices on the railroad corridor formerly owned by the Boston and Maine
Corporation, from MP C 0.58, Engineering Valuation Section 21, Sheet 36, Station
25+69.4 in Concord, NH to MP C 21.90, Valuation Section 21, Sheet 57, Station 1152+07
in Tilton on the state-owned Concord to Lincoln Railroad Line.

2.1.1 The Contractor shall permit the Plymouth & Lincoln Railroad Corporation, its
successors and assigns, to access the Silver Lake Road at-grade crossing, including in the
limits of the Line, for entry onto : C :ord-Lincoln Railroad Corridor north of the
crossing for maintenance of way and inspection purposes. To maintain the integrity of the
separation of the operations of each railroad, the Contractor shall provide by the lining and
locking of the mainline switch at MP C 21.81 (Station 1146+78) to the reversed or diverting
position with a M&G/NEGS lock. The operation of the switch will be govened by the
Contractor.

Upon written agreement signed by the Contractor and the Contracting Officer, the
Contracting ~ Tficer and the ¢ tractor may at any time reduce the scope of Facilities
subject to this / eement.

As permitted by RSA 228:67 and other applicable state law, the State may sell portions of
the Facilities which in the reasonable judgment of the Contracting Officer, are not needed
for present or future railroad operations. If the State sells any portion of the Facilities during
the term of this Agreement, such portion shall automatically be excluded from the Facilities
described in Section 2.1 and shall no longer be subject to this Agreement.

Facilities

24.1 TheF lities remain the proper ofthe Sta  which reserves to itself the right to
grant easements, contracts, leases, an  other rights therein which do not, in the reasonable
judgment of the Contracting Officer, conflict with the operations described in Article 111 of
this Agreement. The State reserves to itsc all rents, fees and revenues derived from such
grants.
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2.5

2.6

2.4.2 To the extent permitted by law, the Contracting Officer expressly reserves the right
to authorize public outdoor recreational activity, including but not limited to recreational
trails and the activities set forth in RSA 212:34, 1(c), on any portion of the Facilities during
the term of this Agreement which do not, in the reasonable judgment of the Contracting
Officer after consultation with the Contractor, conflict with the operations described in
Article 11 of this Agreement. If the Contractor, afler consultation with the Contracting
Offic , believes that recreational use conflicts with the operations described in Article I11
of this Agreement, the Contractor shall provide written notice to the Contracting Officer
describing with particularity the conflict between such operations and recreational use. In
the event public recreational use is authorized by the Contracting Officer, the Contracting
Officer shall provide written notice to the Contractor and the parties shall cooperate and
supply any necessary information to support such recreational use and ensure that the use
does not interfere with the operations described in Article 111 of this Agreement.

Without limiting the foregoing the Parties contemplate that the year-round recreational trail
use on the Facilities, pursuant to the terms of one or more municipal rail trail agreements
with the Towns of Northfield, Belmont, and Tilton, will continue during the term of this
Agreement pursuant to preexisting recreational agreements authorized by the State, by and
through its agencies.

2.43 The State reserves to itself all rents, fees, and revenues derived from any authorized
public recreational usage. The State and the Contractor, as owner and occupant of the
Facilities, respectively, shall be entitled 1o and avail themselves of any and all recreational
immunities under the law, including but not limited to RSA 508:14 and RSA 212:34.

The Cont tor s| | make no alterations to the Facilities, both real and personal, or
construct any building or make other improvements on the Facilities beyond normal
maintenance without the prior written consent of the Contracting Officer. Such consent
shall not be unreasonably withheld, delayed or conditioned. All alterations, changes, and
improvements built, constructed, or placed on the Facilities by the Contractor, shall unless
otherwise provided by written agreement between the Contracting Officer and the
Contractor be the property of the State and remain on the State’s property at the expiration
or sooner termination of this Agreement. Salvageable or scrap materials generated as a
part of normal Maintenance of Way shall become the property of the Contractor, unless
otherwise indicated in writing by the Contracting Officer.

If requested by the Contractor, and at the Contracting Officer’s option, the State may
provide the Contractor with state-owned railroad equipment under the jurisdiction of the
Bureau of Rail and Transit, which it may declare available to the Contractor. If accepted
by the Contractor, said equipment shall be used solely for the provision of Service under
this Agreement and shall be insured by the Contractor to the Contracting Officer’s
satisfaction. Any such insurance shall comply with Section 1.13.2 and the Contractor shall
provide proof of such insurance to the Contracting Officer in accordance with Section
1.13.3.
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2.7

LEASING TO SHIPPERS & RECEIVERS.

271

272

273

2.74

The Contractor, with prior written approval by the Contracting Officer, may lease
portions of the Facilities to others, including shippers and receivers, for railroad-
related purposes, including but not limited to the construction and operation of
railroad sidings, loading platforms, transloading facilities, and other railroad-
related facilities. The Contracting Officer shall not unreasonably withhold, delay
nor condition such approval. In no event shall the Contracting Officer approve a
lease pursuant to Section 2.7 if the completion date of such lease is later than the
Completion Date of this Agreement.

Leases pursuant to Section 2.7 shall be subject to appropriate local taxes, and
revenues from such leases shall be included in the Contractor’s Gross Operating
Revenue.

To obtain the Contracting Officer’s approval, the Contractor shall provide to the
Contracting Officer written notice of its desire to lease a portion of the Facilities
and shall submit a copy of the proposed terms of the lease between the Contractor
and the Contractor’s lessee. Leases under this Section 2.7 shall be subject to this
Agreement and this Agreement shall be incorporated by reference into any such
lease.

In the event the Contractor seeks to lease a portion of the Facilities pursuant to this
Section 2.7, the Contractor agrees to require the lessee to agree to the following
terms:

a. INSPECTION. The State has the right to enter the leased premises in the case
of emergency, or to inspect it or make necessary repairs, alterations,
improvements, or to exhibit the leased premises to others, or whenever
necessary to determine the condition of the leased premises.

b. INDEMNIFICATION. Unless otherwise exempted by law, the Contractor’s
lessee shall defend, indemnify and hold harmless the State, its officers and
employees, from and against any and all claims, demands, losses, liabilities,
penalties, fines, judgments, awards, and costs for any personal injury or
property damages, or other claims asserted against the State, its officers or
employees, by or on behalf of any | son, on account of, based or resulting
from, arising out of (or which may be claimed to arise out of) the acts or
omissions of the lessee, its employees, or subcontractors, including but not
limited to negligence, reckless or intentional conduct. Notwithstanding the
foregoing, nothing herein contained shall be deemed to constitute a waiver of
the sovereign immunity of the State, which immunity is hereby reserved to the

Page 15 0f 27


























































































AMENDMENT TO OPERATING AGREEMENT

This AMENDMENT TO THE OPERATING AGREEMENT (“Amendment”) is entered
into this {Q*™ day of gﬁghmg , 2021, by and between the State of New Hampshire,
acting by and through the New Hampshire Department of Transportation, Bureau of Rail and
Transit, PO Box 483, Concord, NH 03302-0483, (hcreinafier referred to as “State™) and
Merrimack & Graflon Railroad Corporation, One Railway Lane, Burlington, VT 05401,
(hereinafter referred to as “the Contractor™), collectively referred to as (“the Parties”).

WHEREAS, the State and the Contractor, pursvant to an Assignment dated June 30,
2020, are parties to the Operating Agreement between the State and New England Southem
Railroad Corporation dated April .19, 2012, approved by the New Hampshire Governor and
Executive Council on November 14, 2012 (“Operating Agrcement™);

WHEREAS, pursuant to the Operating Agreement, the Contractor provides service on
the Concord to Lincoln Railroad Line, as more particularly described in Section 3.1 of the
Opecrating Agrecement;

WHEREAS, pursuant to Section 1.1.1(k), the Completion Date of the Operating
Agreement is June 30, 2022;

WHEREAS, pursuant to Section 1.3.1, the Partics are negotiating for a ncw operating
agreement, but will not be able to finalize a-new agreement and seck approval of the Governor
and Council of.New Hampshire before the current Operating Agreement expires on. June 30,
2022; and ‘

WL.._.LEAS, the Parties desire for the Contractor to continue its use and operation of
the Concord to Lincoln Railroad Line pursuant to the terms of the current Operating Agreement
during negotiations.

NOW THEREFORE, the Parties agree to amend the Operating Agreement as follows:

1. Section 1.1.1(k} of the Operating Agreecment shall be amended to extend the-Completion
Date of June 30, 2022 for an additional six (6) months. The amended Completion Date
shall be December 31, 2022. The Operating Agreement shall terminate on December 31,
2022, unless terminated sooner in accordance with Section 1.7 or Section 1.8 of the

Operating Agrecment.

2. If the Parties enter into a new operating agreement on or before December 31, 2022, the
current Operating Agreement shall automatically terminate upon the effective date of the
new agreement.

3 ion 1.3.1 of the Operating Agreen  tshall = -eplaced with the following: If the
Contractor and the State cannot agree upon a new agreement by December 31, 2022, the
State shall have no furthcr obligations for renewal of the Opcrating Agrecment with the
Contractor.

4. The Parties agree that all other provisions of the Operating A greement not amended
herein shall remain in full force and effect.
1









CERTIFICATE OF SECRETARY

MERRIMACK & GRAFTON RAILROAD CORPORATION

This Certificate is delivered in connection with negotiations between the Merrimack & Grafton Raijlroad

Corporation (“Company™) end the State of New Hampshire (“State™) of approximate even date herewith

regarding e proposed emendment to the Operating Agreement between the State and Company. The

undersigned hereby attest and certify as follows: -

1. That I, Mary Anne Michaels, hereby certify that 1 am the duly appointed Treasurer and Secretary of
the Company at this date.

2. That the Company is duly organized, validly existing, and in good standing under and by the virtue of
the laws of the State of New Hampshire. .

3. Atached hereto as “Exhibit A" is a full, true and correct copy of the portion of Minutes from a
mecting of the Board of Directors of the Company held on the 6th day of September, 2021, pursuant
to the Bylaws of the Company st which a quorum of the Directors were present and voted to
suthorize Selden Houghton, President, to enter into contracts or agrecments on behalf of the
Company with the State and any of its agenties or departments and further ig authorized to execute
any documents which may in his judgment be desirable or necessary to effoct the purpase this vote.

4. [ hereby certify that said vote has not been revoked, modified, rescinded, repesaled or amended and
remaips in ful) force and cffect as of this date. | further certify that it is understood that the State of
New Hampshire will rely on this certificate as evidence that the person listed above currently
accupies the podsition indicated and that he has full authority to bind the Company. To the extent that
there are any limits on the authority of any listed individual to bind the Company in contracts with the
State of New Hampshire, all such limitations are expressly stated herein.

IN WITNESS WHEREOF, 1 have signed this Certificate as of the | ] " day of September, 2021, for
and on behsif of the Company.

STATE OF VERMONT
COUNTY OF CHITTENDEN, S§S

At Burlington, Vermont this | ] day of Septcmber, 2021, personally appeared the person
identified in the foregoing certificate, known to me to be the Secretary of the corporation
identified in the foregoing certificate, and acknowledged that she executed the foregoing .
certificate.

/
In witness whereof I hereunto set my hand and official seal.

Before me,

(My commission expires Feb.10, 23 )












NOW, THEREFORE, the parties agree as follows:

I. Assignment. As of the Effective Date, Assignor hereby transfers and assigns to
Assignee all of its rights and interests in, to and under the Operating Agreement.

2. Assurr—“7n. As of the Effective Date, Assignee hereby agrees to comply with the
te.  and conditions of, and acccpts and assumes and undertakes to perform all of Assignor's
rights, title, interests, dutics and obligations in, to and under, the Operating Agreement from that
date forward.

3 Consent fo Assignment. NHDOT hereby acknowledges and agrees that Assignor
is in good standing and in compliance with the requirements of the Operating Agreement, that it
is not aware of nor advised Assignor of any unpaid fee or acts or omissions constituting an Event
of Default as that term is defined in the Operating Agreement, and does hereby consent to the
assignment of the Operating Agreement to Assignee as of the Effective Date. NHDOT further
agrees to hold Assignee hammless from any and all acts or omissions of the Assignor. Upon
receipt by NHDOT of written notice executed by Assignor and Assignee confirming that the
Clo ° ; under the BAPA has been completed, the NHDOT and Assignee shall execute an
appropriate consent amendment to the Operating Agreement. .

4. Binding Effect. This Agreement shall be binding upon and shall inure to the
benefit of the parties hereto and the respective successors and assigns of the parties hereto.

5. Further Assurances. At any time and from time to time after the Effective Date,
at the request of Assignee and without further consideration, Assignor shall execute and deliver
such other instruments of assignment and confirmation and to take such other action as Assignee
may reasonably request as necessary or desirable in order to more effectively transfer and assign

to Assignee the Operating Agreement.

6. GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY AND
BE CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW
HAMPSHIRE.

7. Amendment. This Agreement may be amended, modified or supplemented only
by a written instrument executed by Assignor, Assignee and NHDOT.

8. No Waiver, Neither the failure nor any delay on the part of any party to this
Agreement to exercise any right, ren ¢, power or privilege under this Agreement or the
Operating Agreement shall operate as a waiver thereof, nor shall any single or partial exercise 6f
any right, remedy, power or privilege preclude any other or further exercise of the same or of any
other right, power or privilege, nor shall any waiver of any right, remedy, power or privilege
with respect to any occurrence be construed as a waiver of such right, remedy, power or privilege
with respect to any other occurrence. No waiver shall be effective unless it is in wnting and
signed by the party asserted to have granted such waiver.

9. Counterparts. This Agreement may be signed in any number of identical .
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counterparts, cach of which shall be an original (inctuding signatures delivered via facsimile or
electronic mail) with the same effect as if the signatures thercto and hereto were upon the same
instrument. The parties hereto may deliver this Agreement by facsimile or electronic mail and
each party shall be permitted to rely upon the signatures so transmitted to the same extent and
cftect as if they were original signatures. This Agreement shall become effective when each
party hereto shall have received a counterpart hereof signed by cach other party hereto.

(signature page to follow]
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IN WITNESS WHEREOQF, the parties bave executed this Agreement as of the date first

above wntten.

State of New Hampshire,
Department of Transportation

Signature

!‘cM-ﬂ ,Snillm . %n,,;‘oua\

Name and Title

1

. L’;g‘ gl oy
Date

New England Southera Raliroad Co.
(aka New Englaad Southern Railroad Corporation)

OB A Lovires

Signature

/%tr M. ‘béqrv\SSS , President

. Name and Title

Juug 24.2050
Date

Merrimack & Grafton Railroad Corporation

Signature

- Selden Houghton, President

Name and Title
_6/23/2020

Date
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1.7

1.8.

Date

qualified to perform the Service, and shall be properly licensed and otherwise authorized
to do 50 under all applicable laws.

1.6.2 Unless otherwise authorized in writing, during the term of this Agreement, and for a
period of six (6) months after. the Completion Date, the Contractor shall not hire, and
ghall not permit any subcontractor or other person, firm or corporation with whom it is
engaged in a combined effort to perform the Service to hire, any person who is a State
employee or official, who is materially -involved in the procurement, administration or
performance of this Agreement. This provision shall survive tcxmmat.lon of this

Agrecment.
1.6.3  The Contracting Officer or his or her successor shall be the State’s representative. In the

event of any dispute concerning the interpretation of this Agreement, the Contracting
Officer’s decision shall be final for the-State. :

EVENT OF DEFAULT/REMEDIES.

1.7.1  Any one or more of the following acts or omissions of the Contractor shall constitute an

event of default hereunder (“Event of Default™):
1.7.1.1 failure to perform the Service satisfactorily or on schedule; -

1.7.1.2 failure to submit any report required hercunder;

1.7.1.3 failure of the Contractor to maintain the records required hereunder, or to permit access
thereof; and/or

1.7.1.4 failure to pcrform any other covenant, term or condition of this Agreement.

1.7.2 Upon the occurrence of any Event of Default the State may take any one, or more, or all,
of the following actions:

1.7.2.1 give the Contractor a writtén notice specifying the Event of Default and requiring it to be
remedied within, in the absence of a greater or lesser specification of time, thirty (30)
days from the date of the notice; and if the Event of Default is not timely remedied,
terminate this Agreement, cffective two (2) days after giving the Contractor notice of
termination; ’ .

1.7.2.2 treat the Agreement as breached and pursue any of its remedies at law or in equity, or
both.

TERMINATION.

1.8.1 In the event of an early termination of this Agreement for any reason other than the
completion of the Services, the Contractor shall deliver to the Contracting Officer, not
later than fifteen (15) days after the date of termination, & report (“Termination Report”)
containing all information required by the various reporting provisions of the Agreement,
from the date of the last such reports through and including the date of termination. The
form, subject matter, content, and number of copies of the Termination Report shall be
identical to those of any Final Report described in the attached EXHIBIT A.
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certificate(s) of insurance and any renewals thercof shall be attached and are
incorporated herein by reference. Each certificate(s) of insurance shall contain a clause
requiring the insurer to endeavor to provide the Contracting Officer, or his or her
successor, no less than ten (10) days prior written notice of cancellation or modification

of the policy.

1.12.4 Within ten (10) days prio; to the start of operation and annually thereafter, the
Contractor shall provide the Contracting Officer with a certificate evidencing the
continual existence of required insurances.

1.13. WAIVER OF BREACH

1.13.1 No failure by the State to enforce any provisions hecreof after any Event of Default shall
be deemed a waiver of its rights with regard to that Event of Default, or any subsequent
Event of Default. No express failure to enforce any Event of Default shall be deemed a
waiver of the right of the State to enforce each and all of the provisions hereof upon any
further or other Event of Default on the part of the Contractor.

1.14. NOTICE.

1.14.1 Any potice by a party hereto to the other party shall be deemed to have been duly
delivered or given at the time of mailing by certified mail, postage prepaid, in a United
States Post Office addressed to the parties at the addresses given above.

1.15. AMENDMENT

1.15.1 This Agreecment may be amended wa.wed or dJschargcd only by an instrument in writing
signed by the parties hereto and only after approval of such amendment, waiver or
discharge by the Govemnor and Executive Council of the State of New Hampshire.

1.16 CONSTRUCTION OF AGREEMENT AND TERMS.

1.16.1 This Agreement shall be construed in accordance with the laws of the State of New
Hampshire, and is binding upon and inures to the benefit of the parties and their

| ive successors and assigns. The wording used in this Agreement is the wording

chosen by the parties to express their mutual mtcnt, and o rule of construction shall be

applied against or in favor of any party.
1.17. THIRD PARTIES.

1.17.1 The parties hereto do not intend to benefit any third parties and this Agreement shall not
be construed to confer any such benefit.

1.18 HE ~'NGS.

1.18.1 The beadings throughout the Agreement are for reference purposes only, and the words
contained therein sball in no way be held to explain, modify, amplify or aid in the
interpretation, construction or meaning of the provisions of this Agreement.
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